
Mary Turner’s difficult life 
ended when she was mowed 
down by an 18-wheeler driver 
who didn’t see her as she 
crossed a street. But what would 
normally be a straightforward 
legal claim against a trucking 
company was complicated by 
the fact that Turner suffered 
from mental illness and drug 
addiction.

Not only did Houston appel-
late attorney Dave George help 
preserve a wrongful death jury 
verdict recently by convincing 
a court that Turner’s mental ill-
ness and drug use did not belong 
in evidence, he also convinced 
the judges to add $400,000 to his 
clients’ recovery.

The background to the San 
Antonio Fourth Court of 
Appeals’ recent 2-1 decision in 
JBS Carriers v. Washington is as 
follows, according to the major-
ity opinion.

Turner was killed in 2012 
when she was struck by a 
tractor-trailer driven by an 
employee of JBS Carriers. A 
security camera at a conve-
nience store across the street 
captured the accident as she 
slowly walked into the inter-
section and was struck by the 
driver who had been in a dis-
pute with another motorist 
while stopped at a red light.

Turner’s family success-
fully sued JBS and its driver 
for wrongful death. At trial, a 
jury attributed 50 percent of the 
responsibility for the accident on 
the driver, 30 percent on JBS and 
20 percent on Turner. The jury 
awarded $900,000 in damages 
to Turner’s surviving children 
and $500,000 to Turner’s estate 
for pain and suffering. The trial 
court affirmed the jury’s deci-
sion but omitted the award to 
Turner’s estate.

JBS and the driver appealed the 
verdict for several reasons, includ-
ing the allegation that the trial 
court erred by excluding evidence 
of Turner’s paranoid schizophre-
nia and bipolar disorder and her 
history of drug abuse. Turner’s 
family filed a cross-appeal alleg-
ing that the trial court had made 
a mistake in calculating the dam-
ages the jury awarded — includ-
ing failing to make an award to 
 Turner’s estate.

texaslawyer.com  ❘  January 18, 2017

w

By John CounCil

Houston Attorney Wins Appellate Ruling that 
Client’s Mental Illness Wasn’t Relevant Evidence, 

Adding $400,000 to Judgment

David George, partner in Houston’s 
Baker Wotring. (Courtesy photo)
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And in it’s Jan. 11 decision, 
the Fourth Court affirmed the 
trial court’s evidentiary rulings 
but remanded the case back to 
the trial court to add the dam-
age award to Turner’s estate 
back into the judgment. 

Most importantly, the Fourth 
Court ruled that the trial court 
was correct in excluding evi-
dence of Turner’s mental health 
and drug use under Texas Rule 
of Evidence 403. That rule pro-
vides that relevant evidence 
may be excluded from a case if 
its “probative value is substan-
tially outweighed by the danger 
of unfair prejudice.”

In her majority opinion, Justice 
Karen Angelini wrote the trial 
court was correct in excluding 
the evidence of a physician hired 
by the defense who reviewed 
Turner’s medical records and 
testified about how her history 
of mental illness and drug use 
made her negligent in the case.

The doctor based his testimony 
on medical records made over 
two months before the accident. 
“His trial testimony linking 
Turner’s medical records to her 
specific state of mind on the day 
of the accident was weak, and in 
his deposition, he admitted he 
could not testify about Turner’s 
state of mind on the day of the 

accident,” Angelini wrote. “Fur-
ther, the security camera footage 
of the accident does not show 
Turner acting erratically.”

Justice Marialyn Barnard dis-
sented, arguing the trial court 
erred in excluding evidence of 
Turner’s mental health condi-
tions and her drug use, writing 
that such evidence was crucial 
to determining proportionate 
responsibility. She noted that if 
the defendant driver suffered 
from similar mental condi-
tions, the trial court would have 
found the evidence admissible.

George, a partner in Baker 
Wotring who represents the 
plaintiffs on appeal, was 
pleased the court treated evi-
dence of Turner’s mental ill-
ness with sensitivity given the 
stigma the disease has. The 
defense failed to prove that 
Turner’s mental condition was 
related to the accident — some-
thing the appellate court recog-
nized, he said.

“It couldn’t be linked. They 
just wanted to say she had 
schizophrenia, therefore she 
was negligent,” George said. 
“In some trials the whole point 
is to make the jury feel badly 
about the other side.”

Dan Pozza, a partner in San 
Antonio’s Pozza & Whyte who 

represents JBS and their driver 
on appeal, believes the Fourth 
Court misapplied evidence 
Rule 403 in the case.

“The standard is that the 
rule should be used sparingly 
as relevant evidence carries a 
presumption of admissibility,” 
Pozza said. “The dissent makes 
a telling point by noting that 
had JBS’s truck driver tested 
positive for cocaine and alco-
hol and suffered from a mental 
health disease, that evidence 
would have been admitted. 
And should be.”

George said he was particu-
larly pleased that he convinced 
appellate court to add in the 
award to Turner’s estate. After 
taking a 20 percent reduc-
tion for Turner’s proportion-
ate responsibility, the ruling 
returned $400,000 the plaintiffs’ 
judgment for a total of about 
$1.1 million in damages.

“As an appellate lawyer I rep-
resent plaintiffs and defendants 
and large corporations. But it’s 
pretty rare where you can take 
a personal injury verdict and 
actually increase the plaintiffs’ 
victory at the court of appeals,” 
George said. “That’s the part 
that gives me a lot of satisfac-
tion — that we were able to put 
that back in for the family.”
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